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K.S.A. § 7i~15. Judith McConnell. s.cutive Director of the Commission is designale~ to

receive service of prcxc~ on behalrll:the Commission as the agency head.

S. The Ori;r appealed '-n is the Commission's Order of December 27. 1996,

a copy of whJch is attached hereto·.:.~iblt A, as amenced in part and affirmed in part

by the Cornmi:;sion's Order on Re~ideration of FeblUalY 3. 1997. a copy of which is

attached hereto as Exhibit B. in the GDeral Investigation Docket No. 190,492·U; 9~CiL\IT·

478·0rr (together. the ·Order"), re.iug to the establishment and funding of the Kansas

Universal service Fund ("KUSF').

6. In addition to CMT Patners, t~e other persons or entities who arc lcnown to

be parties to the Commission's ~ti. appealed herein are a.s (ollows: Southwestern Bell

Telephone Companyj Independent Telecommunications Group; Columbus. et al.~ State

Independent Telephone Alliance; ~rint Communications Co. LP,; United Telephone

Company of Kansas; AT&T Com~ic3tions ot the Southwesl: Mel T¢lec:ommunications

Corporation: Comptel of I<an.t;a.s~ Kesas COJble Telecommunications Association: Citizens'

Utility Ratepayers Board: Kansi1S City Fiher N~two!'L:. LP.: Muitimedia Hyperion

Telecammun\caticms. Inc.: Sprint Spl:ctrom L.P.; KIN ~etwork ()f Salin~: :l.nd Mountain

Solution.c;, Inc.;

PBOCEDU'RAL+ij§TOR\' Ar.'lIlDA$lS fOR REvtEW

7. A dOtket was op~ by the Conunission in 1994 pursuant to Stnate

Concurrent R.esolution 1627 whidlcal1ed for a. generic: investigation into the status of lOC:11

competition within the tc}ecomlll:lr.ic:ltiu!'ls industry. That docket was opened as NI'),
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190,492.U: 94-GIMT-478-GIT and entitled "In tJ~ J\fgtfer of Q Genual IlIvf:SI;,anon ,l"to

Competition Within th~,.lt{tcommunicQtiolU IndusTry in lh~ SIQlt 0/KmutU:

8. On May S, 1995. the Commission issued it! Order in which the Com:nissicn

(ound. inter alia. local competition' to be generally in the public interest.

9. On February 8. 1996, Concress enacted the Telecommunications Act of 1996.

Pub. L No. 1()4-104. 110 Stat. 143 (the "Federal AC£,I), to ~ codified (JJ 47 U.S.C. If lS1 tl

Jeq.. which established a procompetitive, deregulatory policy framework for

'elecommunicalions.

10. On April 4, 1996. the Commission issued its Order concerning universal

telecommunic:ltions service in Kansas. That Order. however. left a number of issues

concerning universal service unresolved.

11. On April 4, \996. the Commission crea.ted thcKansas Universal Service Fund

("KL:SF') and issued iu Pb~e II Pr~=~hlral Order establishins a schedule for filin~ direct

te~tirnony and conducting a technical hearing on unresolved universal service issues.

12. On M:lY 17, 1996. the Senate Substitute for Substitute ror Hou~e Bill 2728

ilLmenci.ing cert~m port;on!\ of the Kansa, Telecommunications Act was ena.cted into law anu

codified at K.S.A. § 66-Z00l er. seq. (the "1996 Amendmcnts"). The 1996 Amendment:'

c:2l1ed for the implementation of compemion in compliance with the new Federal Act anti

directed the Comrni~s\on to establish a.nd fund the KUSF.

13. K.S.A. § 66-2008(b) directS the Commission to require every

telecommunications c3nier. teiecommuniCltions public utility and wirelet\s
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telecommunications service provider that provides intrastate telccornmunica.dons seNices

lu contribute to the KUSF OD an equitable and nondiscriminatory basis.
::--

14. On May 30. 1996. the Commission issued i1I1 Order ~odifying the Phase n

Procedural Schedule. (Commission's Order dated April lel, 1996). This Order again set

fonh iuues to be determined re'larding the regulation and funding mecbanism for the KtJSF

and established a. schedule for fiUr.s direct testimony and conduetina a lechnical hearing on

unresolved universal service issues.

15. Although copies of the Orders described above were served by the

Com~5ion's Staff on those telecommunications service providers who previously had

panicipared in the Commission's competition docket. no formal notice of the proceedings

in that docket was attempted on any wireless telecommunications service providers including

CMT P:ucners.

16. On AUfJst 12-15. 1996, thi~ Commission condutted il Technical Hearing

purSU:Lnt to the Commis~ion's April 4, 1996 Ph:ue II Procedural Order.

1..,. On August 12. 1996. the CommLuion granted C~T P;.Jnners' Petition to

intervene in lhO!iC procee~in~~.

IS. On Augu~t i2. 1996. C:-"1T Pl1rt:1crs objectd to !\mice of ttl! Technic~l

Hearing on the iround1o that t.~ey h41d not receivecJ suffiCient nOtic.~ of the hearing to timely

file direct testimony or to l,ldequ:ltely prepare to c:'oss eumine the ""'itnes.scs who h~d filet!

direct testimony.

5
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19. The Commission ro~n<1 that all parties including the CMT Par~crs intervenors

were presumed to know- the law, four~d that notice was adequate to proceed. and overruled

CMT Pa.rtner's objection. (Trans. of Proceedings. August 12, 1996, p. 1765).

20. On December 27. 1996. the Commission issued. its Order which established

and provideo for fundinl of the KlJSF. Tbe Commission's Order directed wireless

telecommunications service providers. including eMT Partners. to contribute to the KUSF

throulh payment of a surcharge on revenues from the provision of intrastate

ttlecorr.munications services. Through Paragraphs 111, 112 and 187 of in Order. rhe

Commission held that wirelw tclocommuNCltioaa service pro\liders mWt pay a surcharge

of up to l4.1% of their revenue from th<: provision of inttastate telecolMlunieations services

to support the KUSF. Th~ Commission's Order did not assess a surcharge on local

exchanle C3rric~ to suppa" the KUSF.

21. On J~nuary 14, 1996. CMT Panners filed with the Commission :1 timely

Petilion for Reconsiueratl0n of the Cummission's Order dated December :27. 1996.

.,.,
On Fc!bru:lry 3. 19Q1. the Commission issued irs Order on Reconsideration

6
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~. Pursuant to the Commission's Order. CM1 Pa.rtners are required to pat up

to a 14.1% mont~ surcharge on revenues from the provision of intrastate

telecommunications services in Kansas. (Commission's Order. n 111. 187 December 27,

1996).

26. Purporting to act under the authority of the Commission's Order, the KtJSF

Administrator has informed CMT Parmers that they a.re r~uired to pay a 9% surcharge on

revenues from the provision of intrastate telec:ommunicacions se~ces in Kansas during the

month of March 1997 on or beforl: April 15, 1997. Thereafter, CMT Partners are required

to pay a 9% monthly surcharge on revenues from the provision of intrastate

t=lecommunications services in KansOL~ The KUSF Administrator also has informed C:VJT

Partners that the KUSF surcharee will increase to 12.1.3% in 1998 and 13.68% in 1999.

(Letter from National Exchange Carrier Associuion cJ:l.tecl February 18. 1997. and nlta.c:hec1

hereto as Exhibit C.)

'17. CMT Partners ha\le exhausteu all tldministr:ltivc remedies il.vailable nllo

re4uired by K.S.A Sf 77·(,07 ilnd 77·61:.

REASQ~S FOR JtJPICIAL Rf:Vlf:,':S

COL1\7 I

I ... • ••

Fur Count I of their Petition ag~ins[ the Commission, CMT Partners 5UltC as t'o/lo..'S:

28, CMT Partners adopt ilnd inco~orate by reference il5 tholJlh fully sec forth

herein P:uagraphs ~ through 27 of their Petition.

7
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29. K.S.A. f 66-2008, as applied to wireless telecommuni,",tions service provid~rs.

violates the United States and Kansas Constitutions.
:--

30. Congress has precmpteQ the Kwas Legislature's authorization to the

Commission to require wireless telecommunications service providers includin. CM1'

Panners. to contribute to the KUSF lhroup the Cammunicauons Act of 1934, as amended

by tbe Omnibus Bud&et Reconciliation Act of 1993 and the federal Telecommunications Aet

o{ 1996. 47 USC t 332(c:). Pursuant to 47 V.S.c. 1332(c). Congress bas specifically

directed that no stale or Jocal government shall impose requiremenu upon wirelcss

telecommunications service providers to support the ulUversal availability of

telecommunications services absent a specific findins by the Federal Communicctions

Commission that wireless telecommunications service providen are a substitute lor landline

telephone service for a substantial portion of the communiQtions within Kamas. No sucn

finding has been made. K.S.A. § 66-2008. therefore, violates the Supremaq Clause of the

United St:ues Constitut.ion and is unl:lwful. U.S.C.A. Canst. Art. 1, § 8. cl. 3.

31. The Kan5~ LAgi~lature's iluthori%ation to the Commission to determine the

appropriate level Ilf funding uno regulation of the Kl!SF and the i1ppro~riate contribution

to the KUSF from telecommunication! providers pun,;Jant to K.S.A. It 66-2002 and 66-2008

constitut:s aD improper and unconsritutional delegation of legislative power to an

administrative agency 31ld is unJawful. K.S.A. Canst. An• .2 fl.

32. K.S.A. §§ 2002 and 2008 are void for vagueness because they violate CMT

Partners' rights to due process in violation of the 5th and 14th Amendments to the United

StUtc~ Con$[ttution ::I.nd :lte. therefo're, un~awful. t;.S.c.A.. Canst, Amds. S. 14.

8
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WHEREFORE. (3.1T Panners pray for declaratory judgment apinSt. .the
'I

L ...1IL"tUssion that the proviions of K.S.A. §§ 66·2002 ana 66·:008 violate the United States
:~

and Kansas Constitutions Ind. therefore, be set aside anc vacated as void. CM"t' Partners

pray funher for the Coun'uleclaratory judgment that the Commission's Order of December

27, 1996 and Order onBl:c;Qnsideration of February 3. 1997 are similarly void and the

Commission be enjoined rem talcinl any action to enforce said Orders. and for such funher

and additional relief as tbl Court deems JUSt and proper.

COUNT11

For Count II of theirfPetition a.aainst (he C~mmissjon. CMT Panners sCire as fol1ow~;

33. CMT P~nnen adopt and incorporate by reference as though fully set forth

hl!rein p:lr~,rnph.c; ] throUlh 32 of their Petition.

3... The Commssion's Order is based upon an erron~ous interpretation of K.S.A.

§ 66..2001 n s~q. and is.~hertfore, unlnwfuL

"lioJ•• Tne C()rnft!i~~i()n ~ OrcJe:- defining ··lmrtL.~tau Retall Reyenu~:;" ill

unconslitutiona.l or. it5 f:lee_ i5 voj(.] for va~u;:nl!S5 in violntinn of C~T P:J.n:nc:r.s' righb ill JLII:

prOC~~!i in ,.. ioli.1tion nf the ~th and 1~\h Am~numents to the L:nit~d Slate~ Constiun:nn :J1~d

15 unlawfuL t;.S.C.,~, C~nst. .-\mu. 5, 14.,

36. The definkklnof "lntra,lI(ate Reuul Revenue~" in the Commlssion'!\ Ordc:r

confli<:ts -.lith the KSA J 66·2008 be~:luse the Order on Rec;onsidennion classifies all "\ocai

service" as "inua.5tatc"'rQardless of the g:oiraphical realities. Such c)assific:nion is noe

9
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a.utnorized by. l<.S.A. , 66-2008, is in violation of K.S.A. § 66-2008 and is, therefore.

unlawful.

37. The Commission's Order violates K.S.A. § 66-2oo8(a) because it mis-defines

the KUSF and fails to require that afl telecommunications service: providers pay a surcharee

to suppa" the KUSF and is. therefore. unlawful

38. The Commission's Order inequitably WScriminate5 apinn wireless

telecommunications service providen, includin. orr Partners, and their CU510mers in

violation of the Communications Act of 1934, as ameDde~ and K.S.A. § 66-2008(a) and is

unJawful and unreasonable.

39. The Commission's Order requites 'Wireless telecommunications sCIVice

providers. including C~T P:utners. to sub5idizc local exchange carriers in providing local

telephone service through permitting local cxcbange carriers to charae their customers less

than the cOSt of providing local telephone service. Tho subsidizlltion mandated by ~he

Commission's Order i~ a harrier to marke~ entry for competitive service providers and

techno!o2V :mtl "'ioliltes K.S.A. §§ 66·Zoo0 t!t al.• and the federal Communications Act ~

amended by th~ federill Telec()mm~nic<ltjons Act of 19U*". The Commission'~ Order I>.

therefore. unl~~ful.

-10. The Commission's Order conscituu:s an .:xercise hy the Commission of

Juri~dict:on. regulation, supervision and control over radio mmmon Ci1.rriers including CMT

Par~ners in violation of the proviiions of K.S.A. ~ 66·1.143 illld is. therefore. unlawful.

41. The Commission's Order is otherwise unrcasonQ.blc arbitrary or capridou!\ n..~

it rel011e! 10 (he KUSF.

10
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WHEREFORE., C~T Partners pray for declaratory jUdpnent that the Commission's

Order relatin~ to the ISVSF violates the United States and Kansas Constitutions. and x.S.A.

§ 66·2000 et. seq. and is, therefore. null and void. CMT Pannen funher pray for the Court's

de~laratory judgment vacating and settina aside th= Commission's Order. CMT Partners

funner pray the Coun's Order enjoining the Commission from taking any funner action to

enforce the Commission's Order and for suc:b Other aud additional relief as the Court deems

juSt and proper.

COUNT JlI

For Count m of their Petition against the Commi.ssion, eMT Partners stilte as

follows:

42. CMT Partners adopt and incorporate by refer~nce as though fuUy set forth

herein par'2graphs Lthrou&h 41 of their Petition.

4.3. The Commission failed to give adequate notice to wireless telecommunications

service prnviders including C~T Partners. of the proceedings hy whieh the OrueT of

Dtcember :7. 1990 ",.~"i issu~d. This inJdequate notice con~titures a violation of tht due

proce~s right.~ of C~T Panner!'. U.S.C.A. Const. Amti. ~. 1-l. For this re:l.~cn. (he

Commission's Order 1s both unla.....-ful and unreasonable.

WHEREFORE. CMT Partners pray for declaratory judgment that the Commission's

Order relatil1& to the KUSF violates the United States and Kansas Constitutions. and K.SA

§ 66·2000 tt. seq. a.nd is. therefore, n~it and void. CM1' Partnen further pray for the COun's

dec:l:lrl1tory judimem Vllcllt:ng and setting uside lhe Commiss.ion's Order. CMT Plll't:1er~
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further pray the COl,lM'S Order enjo'nina the Commission from taking any further actior:1 to

enforce the Commiwon's Order and for such ocher and additional relief as the Court de~ms
j,-

just and proper.

./~/

~ftaJ%=: . (I liS17)
UsaJ. Hansen
MORRISON 4: HECKER LLP.
2600 Orand Avenue
Kansas Oty. Missouri 64t08~
(816) 691-2600
(FAX) 474-4208

Attorneys for Petitioners
CMT Panners, Airtoucb Cellular of Kansas. Inc.
and Topeka Cellular Telephone, Inc.

"~-
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CEmFIC~ SERYJCE

1hereby certi~ dial a correct cop. the above \!Iii lnailed this Sth day of March
1997 to ea~b of tha fOllowing:

Judith McConnell, ~ecutive Director
Kamas Corporation COmnUssion .
1500 SW Arrowhead
Topeka, 1(5 66604

Eva. Powen
Janette Corazzin
Marianne Deagle
Assistants General Counsel
Kansas Corporation Commission
1500 SW Arrowhead
Topeka. KS .66604

ON BEHALF OF KANSAS COR!l)RAnON COMMISSION

Mr. William R. Drexel
Mr. Michael C. Cavell
Southwestern Bell Telephone Co.
220 E. 67th St.• Rm. 515
Topek~ 1<5 66603

ON BEHALF OF SOUTIl\VESTaN BELL TELEPHONE COMPANY

Thomas E. Gle~ont Jr.
Glel1~on & Cocy. Chartereu
401 S. ~:Lin. Suite 10
P.O. Box 490
Onawa. KS 6606i·Q4QO

ON BEHALF OF INDEPENDExr TELECOMMUl\ICATIONS GROlP.
COLUMBUS, ET AL.

Mark E. Caplinger
James M. Caplinger
Caplinaer Chartered
823 W. 10th
Topeka. KS 66612

ON BEHALF OF STATE ALU"CE

13
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Victor R.. Davi~, Jr.
Weary, Davis. Henry, Struebing &. Troup
P.O. Box 187 :-
Junction City, KS 66441

ON BEHALF Of KANSAS CABLE TEl.ECOMML~lCAnONS ASSOCIATION

Walker Hendrix
Edward Peterson
Coasumer Counsel
Cunns' Utility Ratepayers Board
1.500 S.W. Anowhead Rei.
Topeka. KS 66604-4027

ON BEHALF OF mE CITIZENS' UTILITY RATEP....'{ERS BOARD

Mark P. Johnson
SoMcnschein Nath & Rosenth'll
4520 Main SL Ste. 1100
Kansas City, MO 64111-7700

ON BEHALF OF KANSAS CITY FIBER NETWORK. 1.P., AND MULnM"EDtA
- tiYPERION TELECOMMUNICATIONS AND SPRINT SPECTRUM

Jay Emler
KIN Network. Inc:.
621 Westport Blvd.
Salin:l, KS 67401

ON BEHALF OF KIN SETWORK OF SALIN A

~artha Jenkins
Spr:nt Communications
8140 Ward Parkw:lv - 5E
Kansas City, Missouri 64114-8~ 17

ON BEHALF OF SPRINT COMMUNICAnONS

.- .....<m<..~
Attorneys for CMT Pannen. Topeka Cellular
Telephone Company, Inc. and AirTouch Cellular of Kansas. Inc:.

15
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Stephen D. MiMi!
United Telephone Company

of Kansas
S4S4 w. 110th St.
Overland Park. KS 66211

.
ON BEHALF Of SPRINT COMMUNICATIONS CO.. LP.. AND UNITED
mLEPHOI'lE COMPANY OF KANSAS

Roben A.. Fox
Dana Bradbury Green
Foulslon & Siefkin
IS 15 Bank IV Tower
534 Kansas Ave.
Topeka. KS 66603

Mark Witcher
ATe.tT Communications of the Soutbwest
Suite 1300
8911 N. capital of Texas Hwy.
Austin. Texas 78759

ON BEHALF OF AT&T COMMU~ICAll0NSOF TIlE SOL'TH'rVEST

C. ~ichael Lennc:n
Morris L1ing Evan.~ Brock Ii Kennedy Chld.
200 W. Douglas. rounh Floor
Wichita. KS 67202-3084

O~ BEHALF OF ~Cl TELECO~~tUNtCAnOr\SCORPORAnO~

James R. Roth
Woodward. Blaylock. Hemand~x.

Roth & Dav.
833 S. Waco
P.O. Box 187
Wichita. KS 6n03-0127

ON BEHALF Of COMPTEL Of KANSAS



IN THE IX THE $ITED STATES DISTRICT COURT
/- FOR THE DISTRICT OF KANSAS

~IOUNT.~ SOLUTIONS, INC., ET AL.,

Plaintiffs,

vs.
Case No. 97·2116-KHV

THE STATE CORPORATION COMMISSION
OF 11iE STATE OF KANSAS, ET AL,.

Defendants.

sotJIHWESTERN BElL TELEPHONE CO}IPAl\'Y'S MOTION TO DISMISS

Southwestern Bell Telephone Compan)., :or its Motion to Dismiss Plai."1tifts'

Complaint, stales as follows:

1. Plaintiffs' Complaint fails to state a claim upon which relief can be granted.

2. Plaintiffs' Complaint req;.lests the court to declare paragraph 187 of the

Kansas Corporation Commission's ("KCC") Order dated December 21, 1996 in Docket No.

190,490-U C'The Order") and K.S.A. 66-2008(b) as invalid by virtue ofthe Supremacy Clause of

the United States Constitution.

3. K.S.A. 66·2001 C1~.• which was expressly drafted to conform to 47 U.S.C.

§254(t), requires all telecommc.nications carriers to contribute to the Kansas Universal SC1"\ice Fund

on an "'equitable and nondiscriminatory basis." K.S,A. 66-2008(b).

a:79l1l.0l
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4. K.S.A. 66-2001 ~. seQ. specifically applies to v.ireless providers. ~. Further,
,

IS the KCC found/and held, v·:ireless providers are telecommunication cmiers under The

Communications Act of 1934, as amended by The Telecommunications Act of 1996 ("The Federal

Act"). 47 U.S.C. § 153 (43), (44), (46). Order,~ 186, 187. Therefore. both K..S.A. 6&-2008(b)

and The Order are actions specifically authorized and contemplated by The Federal Act.

5. AJoint Board offederal and state regulators has, pursuantto 47 U.S.C. § 254,

issued recommendations concerning the creation of a federal universal service fund under the

Federal Act and has recommended that wireless providers contribute to that fund.

6. The Order requires SWBT to reduce its rates for Ions disWlce and access,

requires that this rate reduction be revenue neutral on SW"BT, and requires that the revenue neutrality

be achieved by assessments pll1d to the KUSF 'Therefore, the Order constitutes an order "affecting

rates,." As a result, the relief requested by plaintiffs would constitute an injlL"'lction violative of28

U.S.C. § 1342.

7. Plaintiffs have failed to exhaust their aaministratiYe remedies because

plaintiffs have t2.iled. as required by 47 U.S.C. 253(d), to request the FCC to preempt K.S.A. 66-

2008(b) and The Order.

8. Plaintiffs' reliance upon 47 U.S.C. § 332(c)(3) as a basis for their preemption

argument is misplaced because section 332(c}(3) applies only to state rCgWauon of cellular entry or

pricing, neither of which are regulated by the Order. Further, 47 U.S.C. § 2S4 expressly requires

every telecommunications carrier thal provides intrastate telecommunications services to "contrib\ue,

Q219111.:11 -2-



on an equitable and nondiscriminatory basis, ill a manner determined b)' the State to the preservation
~

alld advancement of universal Se1'\1ces in that State." 47 t.:.S.C. § 254(f).

9. AMemorandum ofLaw in Suppon of this Motion to Dismiss has been filed

y.ith this motion and is incorporated herein by reference.

\VHEREFORE, for the reasons set fonh above and in the accompanying

~cmorandum oflaw in SuppOrt, Southwestern Bell Telephone Company requests that the Court

enter its Order dismissing plaintifrs Complaint.

Respectfully submitted.

SOVTHWESTERN BELL TELEPHO~E

COMPANY. LEGAL OEPARThIEKT

t:v.d:- b~../ !t1/'4t}~)
William R. Drexel KS #95003
Michael C. Ca"'ell KS #08340

220 East Sixth StIeet, Room 515
Topeka, Kansas 66603
(913) 276·8411

SHOOK, HA.RDY & BACON L.L.P.

By tlt.L/!J"/~
Michael D. Moeller. KS#IS147
Kirk Gala, M0#32475
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A copy of the foregoing was
sent by facsimile and mailed
postage prepaid this
18th day ofMarch, 1997,
to:

Mark P. Johnson
Jan P. Helder, Jr.
Lisa C. Creighton
4520 Main Street, Suite 1100
Kansas City, ~fissouri 641111

~Iarc E. Elkins
2600 Grand Avenue
Kansas City I Missouri 64108

AnORKEYS FOR PLAINTIFFS

The State Corporation Commision
of the State ofKansas
eioThe Attorney General ofthe
State of Kansas
Second Floor, Judicial Center
topeka, KS 66212

112?9\11 01

One Kansas Cit)· Place
1200 ~lain Street
Kansas City. Missouri 64105
816/474-6550
F)u(:81~'421-SS47

ATTORJ\EYS FOR DEFe..1)A."IT
SOUTHWESTERN BELL TS-EPHONE
COMPA~-Y

-4-



National Exchange Carrier
Association, Inc. :.-
cio The Corporation Compmy.lnc.
515 South KElnsas Avenue
Topeka. KS 66603

Carla Stovall
Attorney General ofKansas
Second Floor, Judicial Center
r cpeka., KS 66612

Timothy E. McKee, Commissioner of the
State Corporation Commission
of the State ofKansas
c/o The Attorney General ofthe State ofKanDS
Second Floor, Judicial Ccmer
Topeka, KS 66612

Susan M. SeIswn, Commisiioner of
the State of Corporation cmmn;ss'on
of the State of Kansas
c/o The Attorney General <Jf
the State ofKansas
Second Floor, kdicialC~
Topeka, KS 66612

John Wine, Commissionerof'
the State of Corporation Commission
of the State of Kan~as
clo The Attorney General of
the State of Kansas
Second Floor, Judicial Center
Topeka, KS 66612

DEFENDANTS

//dOd/A
Attorneys for South\\'~stern Bell
Teiephone Company

1l1'791l1.D\
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KCC STAFF - LAMMERS

KUSF SUPPORT PAYMENTS

Who should receive support?
•

Per the recommendation in the USWG report, companies that provide

service in high cost rural areas should receive support. Rural areas are

defined as exchanges which have 10,000 or fewer access lines. The "High

. Cost" classification for an exchange(s) is declared when the incumbent LEC is

a KUSF recipient. The Kansas Act provides KUSF distributions for

companies "that are deemed eligible both under subsection(e)(I) of section 214

of the federal act and by the Commission." (Sec.9(c» That could include.

Alternative LECs (ALECs) and make them eligible for KUSF to the extent that

they provide service in the high cost rural area.

Should wireless providers be included in the eligibility for KUSF support

payments?

Wireless providers have made no shOWing that wireless service is indeed an

equivalent substitution for wireline service. While the Kansas Act certainly

leaves the door open for the wireless industry to receive support, there are a

number of concerns which Staff should mention. The current problem of

rebalancing access rates is tied to the support for wireline service and is not

caused by wireless service. The problem is one that is tied to the regulated

telecommunications industry. As a result payments should be directed

initially to continue the support for universal service. Wireless companies

will benefit because they will receive or have already received (through

contract arrangements) reductions in the access charges they pay to complete

calls terminating outside the local exchange. The Commission must

continue to be attuned to the changes in technology and customer preferences

which could shift away from wireline. Kansas certainly does not want to

support a technology beyond its usefulness. Imagine if we all had telegraph
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testimony, you address the issue of

substitutability of wireless service or wire line

service, do you see that?
/

A. Yes, sir.

Q. Okay. Do I read this as stating in

Staff's opinion, wireless service is not a

substitute for wire line service?

A. What I was pointing out here is that

the industry had not made a case that it was, and

at this point in time we are certainly not aware

that it is.

Q. Okay. And that includes both cellular

and pes?

A. Yes.

Q. Right? If you go down a little farther

on that page, Line 17 through 19, where you

testified the current problem of rebalancing

access rates is tied to the support for wire line

service and is not caused by wireless service.

Do you see that testimony?

A. Right.

Q. So is it, is it your belief that the

wireless providers are not to blame for any of

the problems that are -- that, that the Staff and

other companies are attempting to solve through
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)
SUSAN M. SELTSAM, COMMISSIONER OF )
THE STATE CORPORATION COMMISSION )
OF THE STATE OF KANSAS, IN HER )
OFFICIAL CAPACITY )

Serve: )
The Attorney General )
of the State of Kansas )
Second Floor, Judicial Center )
Topeka, KS 66612, and )

)
JOHN WINE, COMMISSIONER OF THE )
STATE CORPORAnON COMMISSION OF THE )
STATE OF KANSAS, IN HIS OFFICIAL )
CAPACITY )

Serve: )
The Attorney General )
of the State of Kansas )
Second Floor, Judicial Center )
Topeka, KS 66612, )

)
Defendants. )

VERIFIED COMPLAINT
FOR PRELIMINARY AND PERMANENT INJUNCTION AND

DECLARATORY JUDGMENT

Sprint Spectrum, L.P., Mountain Solutions, Inc., Liberty Cellular, Inc., Topeka Cellular

Telephone Company, Inc., AirTouch Cellular of Kansas, Inc., CMT Partners, Mercury Cellular

of Kansas, Inc., DCC PSC, Inc. Corporation, Dobson Cellular of KansasIMissouri, Inc. and

Western Wireless Corporation ("Plaintiffs"), for their Complaint against The State Corporation

Commission of the State of Kansas; National Exchange Carrier Association, Inc., Carla Stovall,

the Attorney General of Kansas, in her official capacity; and Timothy E. McKee, Susan M.

Seltsam and John Wine, Commissioners ofState Corporation Commission of the State afKansas,

each in their offici~1 ...".' ..:,,, ("Defendants"), allege and state as follows:
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I. INTRODUCTION

This dispute arises from Orders issued by the State Corporation Commission of the State

of Kansas (the "Corporation Commission") on December 27, 1996 and February 3, 1997, and the

enactment of the Kansas Telecommunications Act, [K.S.A. 66-2000 et~ ("The State Act"),

on July 1, 1996. The Corporation Commission's Oiders ruled on matters related to

telecomm~ications in Kansas, and in particular, to the Kansas Universal Service Fund. Among

other things, the Orders directed Commercial Mobile Service ("CMS") providers, also known as

wireless providers, to contribute to the Kansas Universal Service Fund. The Corporation

Commission also found that neither the State Act, nor the Corporation Commission' s rulings were

inconsistent with or preempted by the Communications Act of 1934, as amended, 47 U.S.C.

§ 151, et seq.

But the Corporation Commission was wrong. In the absence ofa finding that Commercial

Mobile Services are a substitute for a substantial ponion of land line telephone exchange services

within the State of Kansas, neither the State of Kansas nor the Corporation Commission can

require CMS providers to contribute to the Kansas Universal Service Fund.

Plaintiffs in this case are members of the Commercial Mobile Services industry operating

within the State of Kansas, and face immediate and irreparable harm if the Corporation

Commission's unlawful Orders are not declared invalid.

II. PARTIES

1. Mountain Solutions, Inc. ("Mountain Solutions") is a corporation duly organized

and existing under the laws of the State of Colorado with its principal place of business at 7220

West Jefferson in the City of Lakewood, C~~~'ty of .Adams, State of Colorado. Mountain

Solutions has acquired licenses issued by the Federal Communications Commission ("FCC") to
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provide Personal Communication Services in Kansas. Mountain Solutions is a provider of CMS

as that term is defined in section 332 ofihe Communications Act, 47 U.S.C. § 332.

2. Plaintiff Sprint Spectrum, L.P. ("Sprint Spectrum") is a limited partnership duly

organized and existing under the laws of tile state of Delaware with its principal place of business

at 4900 Main Street, in the City of Kansas City, County of Jackson, State of Missouri. Sprint

Spectrum does business under the name of Sprint PCS. Sprint Spectrum has acquired licenses

from the FCC to provide Personal Communication Services in Kansas. Sprint Spectrum is a

CMS provider.

3. Liberty Cellular, Inc. ("Liberty Cellular") is a corporation duly organized and

existing under the laws of the State of Kausas with its principal place of business at 621 Westport

Boulevard, in the City of Salina, County of Saline, State of Kansas. Liberty Cellular does

business under the name of Kansas Cellular and provides Cellular Services within the State of

Kansas pursuant to licenses issued by the FCC. Liberty Cellular is a CMS provider.

4. Topeka Cellular Telephore Company, Inc. ("Topeka Cellular") is a Kansas

Corporation duly organized and existing under the laws of the State of Kansas, with its principal

place of business at 10895 Lowell. City of Overland Park. County of Johnson, State of Kansas.

Topeka Cellular is authorized by the FCC to provide cellular services within the State of Kansas.

Topeka Cellular is a CMS provider.

5. CMT Partners is a general partnership duly organized and existing under the laws

of Delaware with its principal place of business at 10895 Lowell, City of Overland Park, County

of Johnson, State of Kansas. CMT is authorized by the FCC to provide cellular services within

li-J! .
, ~. . the State of Kansas. CMT Partners is a CMS provider.
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6. AirTouch Cellular of Kansas, Inc. ("AirTouch") is a Kansas Corporation duly

organized and existing under the laws of the State of Kansas, with its principal place of business

at I0895 Lowell, City of Overland Park, County of Johnson, State of Kansas. AirTouch is

authorized by the FCC to provide cellular services within the State of Kansas. AirTouch is a

CMS provider.

7. Mercury Cellular of Kansas, Inc. ("Mercury Cellular") is a Kansas Corporation

duly organized and existing under the laws of the State of Louisiana, with its principal place of

business at Hibernia Tower, One Lake Shore Drive, 19th Floor, City of Lake Charles, Parrish of

Calcasieu, State ef Louisiana. Mercury Cellular is authorized by the FCC to provide cellular

.
services within the State of Kansas. Mercury Cellular is a CMS provider.

8. Western Wireless Corporation ("Western Wireless") is a corporation duly organized

and existing under the laws of the State of Washington with its principal place of business at

2001 NW Sammamish Road, Suite 200, City ofIssaquah, County of King, State of Washington.

Western Wireless is authorized by the FCC to provide cellular services within the State of

Kansas. Western Wireless does business under the name Cellular One in pans of Kansas.

Western Wireless is a CMS provider.

9. DCC PCS, Inc. ("DCC PCS") is a corporation duly organized and existing under

the laws of the state of Oklahoma, with its principal place of business at 13439 Nonh Broadway

Extension, Suite 100, in the city of Oklahoma City, State of Oklahoma, County of Oklahoma.

DCC PSC, Inc. has acquired a license from the FCC to provide Personal Communications

Services within the State of Kansas. DCC PCS is a eMS provider.

10. ;':'~}O-h:::~tl:"~llular ofKansaslMissouri, Inc. (ttDobson Cellular") is a corporation duly
~ ... ......,.." --;'.".

organized and existing under the laws of the State of Oklahoma with its principle place of

'·r.:
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business at 13439 Nonh Broadway Extension, Suite 100, in the city of Oklahoma City, State of

Oklahoma, County of Oklahoma. Operating under the business name of Cellular One, Dobson

Cellular offers cellular services within the State of Kansas as authorized by the FCC. Dobson

Cellular is a CMS provider.

11. Defendant, The State Corporation Commission of the State of Kansas (the

"Corporation Commission") is a state agency organized under K.S.A. § 66-101, et seg., for the

purpose of regulating public utilities in the State of Kansas. The address of the Corporation

Commission is 1500 S.W. Arrowhead, Topeka, Kansas 66604-4027. Pursuant to K.S.A. § 60-

304(d)(5), service of process should be made upon the Attorney General of the State of Kansas,

Judicial Center, Second Floor, Topeka, Kansas 66612.

12. Defendant National Exchange Camer Association, Inc. ("NECA") is a Delaware

not-for-profit corporation that has been selected by the Defendant Corporation Commission as the

administrator of the Kansas Universal Service Fund. NECA's address is: 1001 Craig Road, St.

Louis, Missouri 63146. NECA's Registered Agent for service of process is The Corporation

Company, Inc., 515 South Kansas Ave., Topeka, Kansas 66603

13. Defendant, Carla Stovall, the Attorney General of the State of Kansas, is named

in her official capacity. Service of process on the Attorney General should be made by cenified

mail to The Attorney General of the State of Kansas, Judicial Center, Second Floor Topeka, KS

66612.

14. Defendant, Timothy E. McKee, a Commissioner of the State Corporation

Commission of the State of Kansas, is named in his official capacity. Service of process on

Timothy E. McKee should be made by ce:H'ie~ mail to The Attorney General of the State of

Kansas, Judicial Center, Second Floor Topeka, KS 66612.
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